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Our country is in the period of social transformation.  Although, the rapid 
growth of the economy improved people's material life level, in the process of 
the development, the gap between the rich and the poor and the deficiency of 
the related social security measures make the social disputes and the crimina l 
cases increase. Crimina l lawsuit activity related to social public security 
ma intenance, and has very high requests of judicial resources. But resources 
often is limited, the judicia l resources is not exceptional. So how to use the 
limited judicia l resources effectively hand le cases to ease the pressure of the 
judic ial system become a focal problem for researchers.  
The system of pretrial diversion in crimina l procedure has been established 
and spread in the modern western countries under the rule of law during the  
middle of the twentieth century. The system o f pretrial diversion in crimina l 
procedure mainly refers to filtrating the special crimes from the crimina l 
procedure and treating them as non-criminal ones. Through this system to 
classify the case and deal with the case time ly and effectively, it can not only 
save judicial resources more but also enhance the lawsuit effic iency. It has the 
positive sense on the protection of human rights too. This system also has some 
use for reference to solve the contradiction between the increasing crime rate 
and limited judicial resources. At present, our country's legis lat ion and judicial 
practice also reflected the basic requirements of the system.  March 14, 2012, 
National People's Congress by the fifth meeting passed On Rev ising The 
Criminal Procedure Law of the People's Republic of  China Decision. Many 
changes in new Criminal Procedure Law provide the good opportunity for  
build ing the system of pretrial diversion in crimina l procedure in China.  
This paper gives some advice for building the system of pretrial diversion 
in criminal procedure in China by invest igat ing the practice of the foreign 
country and existing jud icia l practice of our country. In constructing Chinese 
pretrial diversion in crimina l procedure, we should entitle the invest igat ion 
organ to divert; optimize systems of non-prosecution; perfect the 
victim-offender mediat ion, and then, reach the unity of justice and efficiency by 
improving the relevant measures and restriction mechanism.  














目  录 
前  言 ................................................................................................ 1 
第一章 刑事审前程序分流制度的概述 .............................................. 2 
第一节 刑事审前程序分流制度的概念及理论基础 ................................................. 2 
一、刑事审前程序分流制度的概念.................................................................... 2 
二、刑事审前程序分流制度的理论基础............................................................ 3 
第二节 刑事审前程序分流制度的域外考察 ............................................................. 6 
一、域外侦查阶段的程序分流制度.................................................................... 7 
二、域外起诉阶段的程序分流制度.................................................................. 10 




第三章 我国刑事审前程序分流现状考察 ........................................ 18 
第一节 侦查阶段程序分流的现状 ........................................................................... 18 
第二节 起诉阶段的程序分流现状 ........................................................................... 20 
一、现行《刑事诉讼法》下的程序分流现状.................................................. 20 
二、新《刑事诉讼法》对起诉阶段分流的影响.............................................. 22 
第三节 刑事审前程序分流的配套措施现状考察 ................................................... 24 
第四章 我国设立刑事审前程序分流制度的必要性和可行性 .......... 27 
第一节 我国设立刑事审前程序分流制度的必要性 ............................................... 27 
一、我国宽严相济的刑事政策的内在要求...................................................... 27 
二、我国司法现状的必然选择.......................................................................... 28 





















第五章 我国设立刑事审前程序分流制度的立法构想 ..................... 33 
第一节 侦查阶段分流程序的构建 ........................................................................... 33 
一、赋予侦查机关分流权的必要性.................................................................. 33 
二、我国侦查阶段刑事程序分流的模式选择.................................................. 35 




第三节 刑事审前程序分流制度的其他补充性构建 ............................................... 41 
一、刑事审前程序分流制度的替代性措施...................................................... 41 
二、刑事审前程序分流制度的其他问题.......................................................... 43 
第四节 刑事审前程序分流制度的监督制约机制 ................................................... 45 
结  论 .............................................................................................. 49 





























Chapter 1  General Introduction of Pretrial Diversion in Criminal 
Procedure ....................................................................... 2 
Subchapter 1  The Conception and the Rationale of Pretrial Diversion in 
Criminal Procedure .......................................................................... 2 
Section 1  The Conception of Pretrial Diversion in Criminal Procedure  ............ 2 
Section 2  The Rationale of Pretrial Diversion in Criminal Procedure................ 3 
Subchapter 2  Pretrial Diversion in Criminal Procedure in Other Countries ..... 6 
Section 1  Diversion in Investigate Stage in Other Countries ............................. 7 
Section 2  Diversion in Public Prosecution Stage in Other Countries .......... 10 
Chapter 2  The Value of Pretrial Diversion in Criminal Procedure
.......................................................................................................... 14 
Section 1  Optimize Judicial Resources ............................................................. 14 
Section 2  Carry out the Criminal Judicial Policy Effectively ........................... 15 
Section 3  Safeguard the Interests of the Accused Person ................................. 16 
Chapter 3  The Status Quo of Pretrial Diversion in Criminal 
Procedure in China ...................................................... 18 
Subchapter 1  The Status Quo of the Diversion in Investigate Stage.................. 18 
Subchapter 2  The Status Quo of the Diversion in Public Prosecution Stage .... 20 
Section 1  The Status Quo of the Diversion on the Present Criminal Procedural 
Law..................................................................................................... 20 
Section 2  The Influence Concerning the Diversion in Public Prosecution Stage 
on the New Criminal Procedural Law................................................ 22 














Chapter 4  The Necessity and Feasibility of Pretrial Diversion in 
Criminal Procedure in China....................................... 27 
Subchapter 1  The Necessity of Pretrial Diversion in Criminal Procedure in 
China.................................................................................................. 27 
Section 1  The Inherent Requirement of the Criminal Policy of Tempering 
Justice with Mercy ............................................................................. 27 
Section 2  The Inevitable Choice of the Judicial Situation in China ................. 28 
Subchapter 2  The Feasibility of Pretrial Diversion in Criminal Procedure in 
China................................................................................................ 29 
Section 1  The in Stitutional Infrastructure ........................................................ 29 
Section 2  The Theoretical Foundation .............................................................. 29 
Section 3  The Legislative Basis ........................................................................ 30 
Section 4  The Query should not be a Barrier.................................................... 31 
Chapter 5  The Legislation Recommendation of Establishing the 
Pretrial Diversion in Criminal Procedure in China ..... 33 
Subchapter 1  The Legislation Recommendation of the Diversion in Investigate 
Stage ............................................................................................................................ 33 
Section 1  The Necessity of Entitling the Investigation Organ to Divert .......... 33 
Section 2  The Type Selection of Pretrial Diversion ......................................... 35 
Subchapter 2  The Legislation Recommendation of the Diversion in Public 
Prosecution Stage.............................................................................. 37 
Section 1  Optimize Systems of Non-prosecution ............................................. 38 
Section 2  Complete the Non-prosecution of Additional Conditions System ... 38 
Section 3  Perfect the Victim-offender Mediation ............................................. 40 
Subchapter 3  Complementary Recommendation of Pretrial Diversion in 
Criminal Procedure ........................................................................ 41 
Section 1  The Substitutive Measure of Pretrial Diversion in Criminal 















Section 2  Other Issues of Pretrial Diversion in Criminal Procedure ................ 43 
Subchapter 4  The Supervision and Restraint Mechanismof Pretrial Diversion 
in Criminal Procedure ................................................................... 45 















































前  言  
1 










































































































                                                 
① JAMIE S.GORELICK.Pretrial Diversion: The Threat of Expanding Social Control[J].Harvard Civil Rights-Civil 
Liberties Law Review, 1975, (10):180. 




























































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
